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Chapter 1 Introduction to Law and Legal Systems

Harris v. Forklift Systems, 510 U.S. 17 (U.S. Supreme Court 1992)

JUDGES: O’CONNOR, J., delivered the opinion for a unanimous Court. SCALIA, J., and GINSBURG, J., filed
concurring opinions.

JUSTICE O’CONNOR delivered the opinion of the Court.

In this case we consider the definition of a discriminatorily “abusive work environment” (also known as a
“hostile work environment”) under Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as amended, 42
U.S.C. § 2000e et seq. (1988 ed., Supp. llI).

|
Teresa Harris worked as a manager at Forklift Systems, Inc., an equipment rental company, from April
1985 until October 1987. Charles Hardy was Forklift’s president.

The Magistrate found that, throughout Harris’ time at Forklift, Hardy often insulted her because of her
gender and often made her the target of unwanted sexual innuendoes. Hardy told Harris on several
occasions, in the presence of other employees, “You’re a woman, what do you know” and “We need a
man as the rental manager”; at least once, he told her she was “a dumbass woman.” Again in front of
others, he suggested that the two of them “go to the Holiday Inn to negotiate [Harris’s] raise.” Hardy
occasionally asked Harris and other female employees to get coins from his front pants pocket. He threw
objects on the ground in front of Harris and other women, and asked them to pick the objects up. He
made sexual innuendoes about Harris’ and other women’s clothing.

In mid-August 1987, Harris complained to Hardy about his conduct. Hardy said he was surprised that
Harris was offended, claimed he was only joking, and apologized. He also promised he would stop, and
based on this assurance Harris stayed on the job. But in early September, Hardy began anew: While
Harris was arranging a deal with one of Forklift’s customers, he asked her, again in front of other
employees, “What did you do, promise the guy...some [sex] Saturday night?” On October 1, Harris
collected her paycheck and quit.

Harris then sued Forklift, claiming that Hardy’s conduct had created an abusive work environment for
her because of her gender. The United States District Court for the Middle District of Tennessee,
adopting the report and recommendation of the Magistrate, found this to be “a close case,” but held
that Hardy’s conduct did not create an abusive environment. The court found that some of Hardy’s
comments “offended [Harris], and would offend the reasonable woman,” but that they were not “so
severe as to be expected to seriously affect [Harris’s] psychological well-being. A reasonable woman
manager under like circumstances would have been offended by Hardy, but his conduct would not have
risen to the level of interfering with that person’s work performance.

“Neither do | believe that [Harris] was subjectively so offended that she suffered injury....Although Hardy
may at times have genuinely offended [Harris], | do not believe that he created a working environment
so poisoned as to be intimidating or abusive to [Harris].”



In focusing on the employee’s psychological well-being, the District Court was following Circuit
precedent. See Rabidue v. Osceola Refining Co., 805 F.2d 611, 620 (CA6 1986), cert. denied, 481 U.S.
1041, 95 L. Ed. 2d 823, 107 S. Ct. 1983 (1987). The United States Court of Appeals for the Sixth Circuit
affirmed in a brief unpublished decision...reported at 976 F.2d 733 (1992).

We granted certiorari, 507 U.S. 959 (1993), to resolve a conflict among the Circuits on whether conduct,
to be actionable as “abusive work environment” harassment (no quid pro quo harassment issue is
present here), must “seriously affect [an employee’s] psychological well-being” or lead the plaintiff to
“suffer injury.” Compare Rabidue (requiring serious effect on psychological well-being); Vance v.
Southern Bell Telephone & Telegraph Co., 863 F.2d 1503, 1510 (CA11 1989) (same); and Downes v. FAA,
775 F.2d 288, 292 (CA Fed. 1985) (same), with Ellison v. Brady, 924 F.2d 872, 877—-878 (CA9 1991)
(rejecting such a requirement).

|

Title VII of the Civil Rights Act of 1964 makes it “an unlawful employment practice for an employer...to
discriminate against any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual’s race, color, religion, sex, or national origin.” 42 U.S.C. §
2000e-2(a)(1). As we made clear in Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986), this
language “is not limited to ‘economic’ or ‘tangible’ discrimination. The phrase ‘terms, conditions, or
privileges of employment’ evinces a congressional intent ‘to strike at the entire spectrum of disparate
treatment of men and women’ in employment,” which includes requiring people to work in a
discriminatorily hostile or abusive environment. Id., at 64, quoting Los Angeles Dept. of Water and
Power v. Manhart, 435 U.S. 702, 707, n.13, 55 L. Ed. 2d 657, 98 S. Ct. 1370 (1978). When the workplace
is permeated with “discriminatory intimidation, ridicule, and insult,” 477 U.S. at 65, that is “sufficiently
severe or pervasive to alter the conditions of the victim’s employment and create an abusive working
environment,” Title VIl is violated.

This standard, which we reaffirm today, takes a middle path between making actionable any conduct
that is merely offensive and requiring the conduct to cause a tangible psychological injury. As we
pointed out in Meritor, “mere utterance of an...epithet which engenders offensive feelings in an
employee,” does not sufficiently affect the conditions of employment to implicate Title VII. Conduct that
is not severe or pervasive enough to create an objectively hostile or abusive work environment—an
environment that a reasonable person would find hostile or abusive—is beyond Title VII's purview.
Likewise, if the victim does not subjectively perceive the environment to be abusive, the conduct has not
actually altered the conditions of the victim’s employment, and there is no Title VIl violation.

But Title VII comes into play before the harassing conduct leads to a nervous breakdown. A
discriminatorily abusive work environment, even one that does not seriously affect employees’
psychological well-being, can and often will detract from employees’ job performance, discourage
employees from remaining on the job, or keep them from advancing in their careers. Moreover, even
without regard to these tangible effects, the very fact that the discriminatory conduct was so severe or
pervasive that it created a work environment abusive to employees because of their race, gender,
religion, or national origin offends Title VII's broad rule of workplace equality. The appalling conduct
alleged in Meritor, and the reference in that case to environments “/so heavily polluted with
discrimination as to destroy completely the emotional and psychological stability of minority group
workers,”” 1d., at 66, quoting Rogers v. EEOC, 454 F.2d 234, 238 (CA5 1971), cert. denied, 406 U.S. 957,32
L. Ed. 2d 343,92 S. Ct. 2058 (1972), merely present some especially egregious examples of harassment.
They do not mark the boundary of what is actionable.



We therefore believe the District Court erred in relying on whether the conduct “seriously affected
plaintiff’s psychological well-being” or led her to “suffer injury.” Such an inquiry may needlessly focus
the fact finder’s attention on concrete psychological harm, an element Title VII does not require.
Certainly Title VII bars conduct that would seriously affect a reasonable person’s psychological well-
being, but the statute is not limited to such conduct. So long as the environment would reasonably be
perceived, and is perceived, as hostile or abusive, Meritor, supra, at 67, there is no need for it also to be
psychologically injurious.

This is not, and by its nature cannot be, a mathematically precise test. We need not answer today all the
potential questions it raises, nor specifically address the Equal Employment Opportunity Commission’s
new regulations on this subject, see 58 Fed. Reg. 51266 (1993) (proposed 29 CFR §§ 1609.1, 1609.2); see
also 29 CFR § 1604.11 (1993). But we can say that whether an environment is “hostile” or “abusive” can
be determined only by looking at all the circumstances. These may include the frequency of the
discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere
offensive utterance; and whether it unreasonably interferes with an employee’s work performance. The
effect on the employee’s psychological well-being is, of course, relevant to determining whether the
plaintiff actually found the environment abusive. But while psychological harm, like any other relevant
factor, may be taken into account, no single factor is required.

n

Forklift, while conceding that a requirement that the conduct seriously affect psychological well-being is
unfounded, argues that the District Court nonetheless correctly applied the Meritor standard. We
disagree. Though the District Court did conclude that the work environment was not “intimidating or
abusive to [Harris],” it did so only after finding that the conduct was not “so severe as to be expected to
seriously affect plaintiff’s psychological well-being,” and that Harris was not “subjectively so offended
that she suffered injury,” ibid. The District Court’s application of these incorrect standards may well
have influenced its ultimate conclusion, especially given that the court found this to be a “close case.”

We therefore reverse the judgment of the Court of Appeals, and remand the case for further
proceedings consistent with this opinion.



Chapter 2 Corporate Social Responsibility and Business Ethics

Corporations and Corporate Governance

One effort to integrate the two viewpoints of stakeholder theory and shareholder primacy is
the conscious capitalism movement. Companies that practice conscious capitalism embrace the
idea that profit and prosperity can and must go hand in hand with social justice and
environmental stewardship. They operate with a holistic or systems view. This means that they
understand that all stakeholders are connected and interdependent. They reject false trade-offs
between stakeholder interests and strive for creative ways to achieve win-win-win outcomes
for all. Milton Friedman, John Mackey, and T. J. Rodgers, “Rethinking the Social Responsibility of
Business,” Reason.com, October 2005, http://reason.com/archives/2005/10/01/rethinking-the-
social-responsi.

Foreign Corrupt Practices Act 15 U.S.C. Sections 78dd-1

Skilling v. United States, 130 S. Ct. 2896 (2010) [Beatty text pp 171-72]
Commmonwealth v. Angelo Todesca Corp., 446 Mass. 128, 842 N.E. 2d 930 (2006)
Henningsen v. Bloomfield Motors, Inc., 101 A.2d 69 73-96 (1960) (Strict Liability)
Automobile Workers v. Johnson Controls, Inc., 89 U. S. 1215 (1991)

State Department of Environmental Protection v. Ventron Corporation 94 N. J. 475
(1983)
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Chapter 3 Courts and the Legal Process: Alternative Means of Resolving
Disputes

Cases

EPIC SYSTEMS CORP. v. LEWIS
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

No. 16-285. Argued October 2, 2017 —Decided May 21, 2018*

In each of these cases, an employer and employee entered into a contract providing for

individualized arbitration proceedings to resolve employment disputes between the parties.
Each employee nonetheless sought to litigate Fair Labor Standards Act and related state law
claims through class or collective actions in federal court. Although the Federal Arbitration Act
generally requires courts to enforce arbitration agreements as written, the employees argued
that its “saving clause” removes this obligation if an arbitration agreement violates some other
federal law and that, by requiring individualized proceedings, the agreements here violated the
National Labor Relations Act. The employers countered that the Arbitration Act protects
agreements requiring arbitration from judicial interference and that neither the saving clause
nor the NLRA demands a different conclusion. Until recently, courts as well as the National
Labor Relations Board’s general counsel agreed that such arbitration agreements are
enforceable. In 2012, however, the Board ruled that the NLRA effectively nullifies the
Arbitration Act in cases like these, and since then other courts have either agreed with or
deferred to the Board’s position.

Held: Congress has instructed in the Arbitration Act that arbitration agreements providing for
individualized proceedings must be enforced, and neither the Arbitration Act’s saving clause
nor the NLRA suggests otherwise. Pp. 5-25.

*Together with No. 16300, Ernst & Young LLP et al. v. Morris et al., on certiorari to the United
States Court of Appeals for the Ninth Circuit, and No. 16—307, National Labor Relations Board v.
Murphy Oil USA, Inc., et al., on certiorari to the United States Court of Appeals for the Fifth Circuit.

2 EPIC SYSTEMS CORP. v. LEWIS
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(a) The Arbitration Act requires courts to enforce agreements to arbitrate, including the terms
of arbitration the parties select. See 9

U.S. C. §82, 3, 4. These emphatic directions would seem to resolve any argument here. The
Act’s saving clause—which allows courts to refuse to enforce arbitration agreements “upon
such grounds as exist at law or in equity for the revocation of any contract,” §2—recognizes
only “ ‘generally applicable contract defenses, such as fraud, duress, or unconscionability,
AT&T Mobility LLC v. Concepcion, 563 U. S. 333, 339, not defenses targeting arbitration either
by name or by more subtle methods, such as by “interfer[ing] with fundamental attributes of
arbitration,” id., at 344. By challenging the agreements precisely because they require
individualized arbitration instead of class or collective proceedings, the employees seek to
interfere with one of these fundamental attributes. Pp. 5-9.

(b) The employees also mistakenly claim that, even if the Arbitration Act normally requires
enforcement of arbitration agreements like theirs, the NLRA overrides that guidance and
renders their agreements unlawful yet. When confronted with two Acts allegedly touching on
the same topic, this Court must strive “to give effect to both.” Morton v. Mancari, 417 U. S. 535,
551. To prevail, the employees must show a “ ‘clear and manifest’ ” congressional intention to
displace one Act with another. Ibid. There is a “stron[g] presum[ption]” that disfavors repeals
by implication and that “Congress will specifically address” preexisting law before suspending
the law’s normal operations in a later statute. United States v. Fausto, 484

U. S. 439, 452, 453.

rn

e

The employees ask the Court to infer that class and collective actions are “concerted activities”
protected by §7 of the NLRA, which guarantees employees “the right to self-organization, to
form, join, or assist labor organizations, to bargain collectively . . . , and to engage in other
concerted activities for the purpose of collective bargaining or other mutual aid or protection,”
29 U. S. C. §157. But §7 focuses on the right to organize unions and bargain collectively. It does
not mention class or collective action procedures or even hint at a clear and manifest wish to
displace the Arbitration Act. It is unlikely that Congress wished to confer a right to class or
collective actions in §7, since those procedures were hardly known when the NLRA was adopted
in 1935. Because the catchall term “other concerted activities for the purpose of . . . other mutual
aid or protection” appears at the end of a detailed list of activities, it should be understood to
protect the same kind of things, i.e., things employees do for themselves in the course of
exercising their right to free association in the workplace.

The NLRA’s structure points to the same conclusion. After speaking of various “concerted
activities” in §7, the statute establishes a detailed regulatory regime applicable to each item on
the list, but gives no hint about what rules should govern the adjudication of class or collective
actions in court or arbitration (Cite as: 584 U. S. (2018). Nor is it at all obvious what rules
should govern on such essential issues as opt-out and opt-in procedures, notice to class
members, and class certification standards. Telling too is the fact that Congress has shown that
it knows exactly how to specify certain dispute resolution procedures, cf., e.g., 29 U. S. C.
§§216(b), 626, or to override the Arbitration Act, see, e.g., 15 U. S. C. §1226(a)(2), but Congress
has done nothing like that in the NLRA.

The employees suggest that the NLRA does not discuss class and collective action procedures
because it means to confer a right to use existing procedures provided by statute or rule, but the

12



NLRA does not say even that much. And if employees do take existing rules as they find them,
they must take them subject to those rules’ inherent limitations, including the principle that
parties may depart from them in favor of individualized arbitration.

In another contextual clue, the employees’ underlying causes of action arise not under the
NLRA but under the Fair Labor Standards Act, which permits the sort of collective action the
employees wish to pursue here. Yet they do not suggest that the FLSA displaces the Arbitration
Act, presumably because the Court has held that an identical collective action scheme does not
prohibit individualized arbitration proceedings, see Gilmer v. Interstate/Johnson Lane Corp., 500
U.S. 20, 32. The employees’ theory also runs afoul of the rule that Congress “does not alter the
fundamental details of a regulatory scheme in vague terms or ancillary provisions,” Whitman v.
American Trucking Assns., Inc., 531 U. S. 457, 468, as it would allow a catchall term in the NLRA
to dictate the particulars of dispute resolution procedures in Article Ill courts or arbitration
proceedings—matters that are usually left to, e.g., the Federal Rules of Civil Procedure, the
Arbitration Act, and the FLSA. Nor does the employees’ invocation of the Norris-LaGuardia Act, a
predecessor of the NLRA, help their argument. That statute declares unenforceable contracts in
conflict with its policy of protecting workers’ “concerted activities for the purpose of collective
bargaining or other mutual aid or protection,” 29
U.S. C. §102, and just as under the NLRA, that policy does not conflict with Congress’s directions
favoring arbitration.

Precedent confirms the Court’s reading. The Court has rejected many efforts to manufacture
conflicts between the Arbitration Act and other federal statutes, see, e.g. American Express Co.
v. Italian Colors Restaurant, 570 U. S. 228; and its §7 cases have generally involved efforts related
to organizing and collective bargaining in the workplace, not the treatment of class or collective
action procedures in court or arbitration, see, e.g., NLRB v. Washington Aluminum Co., 370 U. S.
9 (4 EPIC SYSTEMS CORP. v. LEWIS.).

Finally, the employees cannot expect deference under Chevron

U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 837, because Chevron’s

essential premises are missing. The Board sought not to interpret just the NLRA, “which it

administers,” id., at 842, but to interpret that statute in a way that limits the work of the

Arbitration Act, which the agency does not administer. The Board and the Solicitor General also

dispute the NLRA’s meaning, articulating no single position on which the Executive Branch

might be held “accountable to the people.” Id., at 865. And after “employing traditional tools
of statutory construction,” id., at 843, n. 9, including the canon against reading conflicts into

statutes, there is no unresolved ambiguity for the Board to address. Pp. 9-21.

No. 16-285, 823 F. 3d 1147, and No. 16-300, 834 F. 3d 975, reversed and remanded; No. 16—
307, 808 F. 3d 1013, affirmed.

GORSUCH, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and KENNEDY, THOMAS, and ALITO, JJ., joined. THOMAS, J., filed a concurring opinion.
GINSBURG, J., filed a dissenting opinion, in which BREYER, SOTOMAYOR, and KAGAN, JJ., joined.
1Citeas: 584 U.S. __ (2018)
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SouthTrust Bank v. Williams
775 So.2d 184 (Ala. 2000)
Cook, J.

SouthTrust Bank (“SouthTrust”) appeals from an order denying its motion to compel arbitration
of an action against it by checking-account customers Mark Williams and Bessie Daniels. We
reverse and remand.

Daniels and Williams began their relationship with SouthTrust in 1981 and 1995, respectively,
by executing checking-account “signature cards.” The signature card each customer signed
contained a “change-in-terms” clause. Specifically, when Daniels signed her signature card, she
“agree[d] to be subject to the Rules and Regulations as may now or hereafter be adopted by
the Bank.” (Emphasis added.)...[Later,] SouthTrust added paragraph 33 to the regulations:...

ARBITRATION OF DISPUTES. You and we agree that the transactions in your account involve
‘commerce’ under the Federal Arbitration Act (‘FAA’). ANY CONTROVERSY OR CLAIM BETWEEN
YOU AND US...WILL BE SETTLED BY BINDING ARBITRATION UNDER THE FAA....

This action...challenges SouthTrust’s procedures for paying overdrafts, and alleges that
SouthTrust engages in a “uniform practice of paying the largest check(s) before paying multiple
smaller checks...[in order] to generate increased service charges for [SouthTrust] at the expense
of [its customers].”

SouthTrust filed a “motion to stay [the] lawsuit and to compel arbitration.” It based its motion
on paragraph 33 of the regulations. [T]he trial court...entered an order denying SouthTrust’s
motion to compel arbitration. SouthTrust appeals....

Williams and Daniels contend that SouthTrust’s amendment to the regulations, adding
paragraph 33, was ineffective because, they say, they did not expressly assent to the
amendment. In other words, they object to submitting their claims to arbitration because, they
say, when they opened their accounts, neither the regulations nor any other relevant document
contained an arbitration provision. They argue that “mere failure to object to the addition of a
material term cannot be construed as an acceptance of it.”...They contend that SouthTrust
could not unilaterally insert an arbitration clause in the regulations and make it binding on
depositors like them.

SouthTrust, however, referring to its change-of-terms clause insists that it “notified” Daniels
and Williams of the amendment in January 1997 by enclosing in each customer’s “account
statement” a complete copy of the regulations, as amended. Although it is undisputed that
Daniels and Williams never affirmatively assented to these amended regulations, SouthTrust

contends that their assent was evidenced by their failure to close their accounts after they
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received notice of the amendments....Thus, the disposition of this case turns on the legal effect
of Williams and Daniels’s continued use of the accounts after the regulations were amended.

Williams and Daniels argue that “[i]n the context of contracts between merchants [under the
UCC], a written confirmation of an acceptance may modify the contract unless it adds a
material term, and arbitration clauses are material terms.”...

Williams and Daniels concede—as they must—...that Article 2 governs “transactions in goods,”
and, consequently, that it is not applicable to the transactions in this case. Nevertheless, they
argue:

It would be astonishing if a Court were to consider the addition of an arbitration clause a
material alteration to a contract between merchants, who by definition are sophisticated in the
trade to which the contract applies, but not hold that the addition of an arbitration clause is a
material alteration pursuant to a change-of-terms clause in a contract between one
sophisticated party, a bank, and an entire class of less sophisticated parties, its depositors....

In response, SouthTrust states that “because of the ‘at-will’ nature of the relationship, banks by
necessity must contractually reserve the right to amend their deposit agreements from time to
time.” In so stating, SouthTrust has precisely identified the fundamental difference between the
transactions here and those transactions governed by [Article 2].

Contracts for the purchase and sale of goods are essentially bilateral and executory in nature.
See [Citation] “An agreement whereby one party promises to sell and the other promises to buy
a thing at a later time...is a bilateral promise of sale or contract to sell”....“[A] unilateral contract
results from an exchange of a promise for an act; a bilateral contract results from an exchange
of promises.”...Thus, “in a unilateral contract, there is no bargaining process or exchange of
promises by parties as in a bilateral contract.” [Citation] “[O]nly one party makes an offer (or
promise) which invites performance by another, and performance constitutes both acceptance
of that offer and consideration.” Because “a ‘unilateral contract’ is one in which no promisor
receives promise as consideration for his promise,” only one party is bound.... The difference is
not one of semantics but of substance; it determines the rights and responsibilities of the
parties, including the time and the conditions under which a cause of action accrues for a
breach of the contract.

This case involves at-will, commercial relationships, based upon a series of unilateral
transactions. Thus, it is more analogous to cases involving insurance policies, such as [Citations].
The common thread running through those cases was the amendment by one of the parties to
a business relationship of a document underlying that relationship—without the express assent
of the other party—to require the arbitration of disputes arising after the amendment....

The parties in [the cited cases], like Williams and Daniels in this case, took no action that could
be considered inconsistent with an assent to the arbitration provision. In each case, they
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continued the business relationship after the interposition of the arbitration provision. In doing
so, they implicitly assented to the addition of the arbitration provision....

Reversed and remanded.

BUCKEYE CHECK CASHING, INC., Petitioner, v. John CARDEGNA et al.
126 S.Ct. 1204

Argued Nov. 29, 2005. Decided Feb. 21, 2006

Synopsis
Background:

Borrowers brought putative class action lawsuit against lender, alleging that lender made
illegal usurious loans disguised as check cashing transactions in violation of various state
statutes. Lender filed motion to compel arbitration and to stay proceedings pursuant to
provisions for arbitration contained in deferred deposit and disclosure agreement signed by
borrowers. The Circuit Court, 15th Judicial Circuit, Palm Beach County, Thomas H. Barkdull, I,
J., denied motion, but the District Court of Appeal, 824 So.2d 228,reversed and remanded.
Borrowers petitioned for review. The Florida Supreme Court, 894 So.2d 860,quashed and
remanded, ruling that borrowers' claim that underlying contract was illegal and void ab initio
had to be resolved by trial court before arbitration of other disputes could be compelled.
Certiorari was granted.

Holding: The Supreme Court, Justice Scalia, held that claim that purportedly usurious contract
containing an arbitration provision was void for illegality was to be determined by arbitrator,
not court.

Reversed and remanded.
Justice Thomas filed dissenting opinion

Syllabus*

For each deferred-payment transaction respondents entered into with Buckeye **1206 Check
Cashing, they signed an Agreement containing provisions that required binding arbitration to
resolve disputes arising out of the Agreement. Respondents sued in Florida state court, alleging
that Buckeye charged usurious interest rates and that the Agreement violated various Florida
laws, rendering it criminal on its face. The trial court denied Buckeye's motion to compel
arbitration, holding that a court rather than an arbitrator should resolve a claim that a contract
is illegal and void ab initio. A state appellate court reversed, but was in turn reversed by the
Florida Supreme Court, which reasoned that enforcing an arbitration agreement in a contract
challenged as unlawful would violate state public policy and contract law.

Held: Regardless of whether it is brought in federal or state court, a challenge to the validity of
a contract as a whole, and not specifically to the arbitration clause within it, must go to the
arbitrator, not the court. Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 87 S.Ct.
1801, 18 L.Ed.2d 1270, and Southland Corp. v. Keating, 465 U.S. 1, 104 S.Ct. 852, 79 L.Ed.2d 1,
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answer the question presented here by establishing three propositions. First, as a matter of
substantive federal arbitration law, an arbitration provision is severable from the remainder of
the contract. See Prima Paint, 388 U.S., at 400, 402—-404, 87 S.Ct. 1801. Second, unless the
challenge is to the arbitration clause itself, the issue of the contract's validity is considered by
the arbitrator in the first instance. See id., at 403—404, 87 S.Ct. 1801. Third, this arbitration law
applies in state as well as federal courts. See Southland, supra, at 12, 104 S.Ct. 852. The crux of
respondents' claim is that the Agreement as a whole (including its arbitration provision) is
rendered invalid by the usurious finance charge. Because this challenges the Agreement, and
not specifically its arbitration provisions, the latter are enforceable apart from the remainder of
the contract, and the challenge should be considered by an arbitrator, not a court. The Florida
Supreme Court erred in declining to apply Prima Paint's severability rule, and respondents'
assertion that that rule does not apply in state court runs contrary to Prima Paint and
Southland. Pp. 1207-1211.

894 So0.2d 860, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which ROBERTS, C. J., and STEVENS, KENNEDY,
SOUTER, GINSBURG, and BREYER, JJ., joined. THOMAS, J., filed a dissenting opinion, post, p.
1211. ALITO, J., took no part in the consideration or decision of the case.

Opinion
Justice SCALIA delivered the opinion of the Court.

*442 We decide whether a court or an arbitrator should consider the claim that a contract
containing an arbitration provision is void for illegality.

/

Respondents John Cardegna and Donna Reuter entered into various deferred-payment
transactions with petitioner Buckeye Check Cashing (Buckeye), in which they received cash in
exchange for a personal check in the amount of the cash plus a finance charge. For each
separate transaction they signed a “Deferred Deposit and Disclosure Agreement” (Agreement),
which included the following arbitration provisions:

“1. Arbitration Disclosure By signing this Agreement, you agree that i[f] a dispute of any kind

arises out of this Agreement or your application therefore or any instrument relating thereto,
th[e]n either you or we or third-parties involved can choose to have that dispute resolved by

binding arbitration as set forth in Paragraph 2 below ....

“2. Arbitration Provisions Any claim, dispute, or controversy ... arising from or relating to this
Agreement ... or the validity, enforceability, or scope of this Arbitration Provision or the entire
Agreement (collectively ‘Claim’), shall be resolved, upon the election of you or us or said third-
parties, by binding arbitration .... This arbitration Agreement is made pursuant to a transaction
involving interstate commerce, and shall be governed *443 by the Federal Arbitration Act
(‘FAA’), 9 U.S.C. Sections 1-16. The arbitrator shall apply applicable substantive law constraint
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[sic] with the FAA and applicable statu[t]es of limitations and shall honor claims of privilege
recognized by law ... .” App. 36, 38, 40, 42.

Respondents brought this putative class action in Florida state court, alleging that Buckeye
charged usurious interest rates and that the Agreement violated various Florida lending and
consumer-protection laws, rendering it criminal on its face. Buckeye moved to compel
arbitration. The trial court denied the motion, holding that a court rather than an arbitrator
should resolve a claim that a contract is illegal and void ab initio. The District Court of Appeal of
Florida for the Fourth District reversed, holding that because respondents did not challenge the
arbitration provision itself, but instead claimed that the entire contract was void, the
agreement to arbitrate was enforceable, and the question of the contract's legality should go to
the arbitrator.

Respondents appealed, and the Florida Supreme Court reversed, reasoning that to enforce an
agreement to arbitrate in a contract challenged as unlawful “ ‘could breathe life into a contract
that not only violates state law, but also is criminal in nature ... .” ” 894 So.2d 860, 862 (2005)
(quoting Party Yards, Inc. v. Templeton, 751 So.2d 121, 123 (Fla.App.2000)). We granted
certiorari. 545 U.S. 1127, 125 S.Ct. 2937, 162 L.Ed.2d 864 (2005).

I

A

1 To overcome judicial resistance to arbitration, Congress enacted the Federal Arbitration Act
(FAA), 9 U.S.C. §§ 1-16. Section 2 embodies the national policy favoring arbitration and places
arbitration agreements on equal footing with all other contracts:

**1208 “A written provision in ... a contract ... to settle by arbitration a controversy thereafter
arising out of such *444 contract ... or an agreement in writing to submit to arbitration an
existing controversy arising out of such a contract ... shall be valid, irrevocable, and enforceable,
save upon such grounds as exist at law or in equity for the revocation of any contract.”

Challenges to the validity of arbitration agreements “upon such grounds as exist at law or in
equity for the revocation of any contract” can be divided into two types. One type challenges
specifically the validity of the agreement to arbitrate. See, e.g., Southland Corp. v. Keating, 465
U.S. 1,4-5,104 S.Ct. 852, 79 L.Ed.2d 1 (1984) (challenging the agreement to arbitrate as void
under California law insofar as it purported to cover claims brought under the state Franchise
Investment Law). The other challenges the contract as a whole, either on a ground that directly
affects the entire agreement (e.g., the agreement was fraudulently induced), or on the ground
that the illegality of one of the contract's provisions renders the whole contract invalid.1
Respondents' claim is of this second type. The crux of the complaint is that the contract as a
whole (including its arbitration provision) is rendered invalid by the usurious finance charge.

In Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 87 S.Ct. 1801, 18 L.Ed.2d 1270
(1967), we addressed the question of who—court or arbitrator—decides these two types of
challenges. The issue in the case was “whether a claim of fraud in the inducement of the entire
contract is to be resolved by the federal *445 court, or whether the matter is to be referred to
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the arbitrators.” Id., at 402, 87 S.Ct. 1801. Guided by § 4 of the FAA,2 we held that “if the claim
is fraud in the inducement of the arbitration clause itself—an issue which goes to the making of
the agreement to arbitrate—the federal court may proceed to adjudicate it. But the statutory
language does not permit the federal court to consider claims of fraud in the inducement of the
contract generally.” Id., at 403—-404, 87 S.Ct. 1801 (internal quotation marks and footnote
omitted). We rejected the view that the question of “severability” was one of state law, so that
if state law held the arbitration provision not to be severable a challenge to the contract as a
whole would be decided by the court. See id., at 400, 402—-403, 87 S.Ct. 1801.

Subsequently, in Southland Corp., we held that the FAA “create[d] a body of **1209 federal
substantive law,” which was “applicable in state and federal courts.” 465 U.S., at 12, 104 S.Ct.
852 (internal quotation marks omitted). We rejected the view that state law could bar
enforcement of § 2, even in the context of state-law claims brought in state court. See id., at
10-14, 104 S.Ct. 852; see also Allied—Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 270-273, 115
S.Ct. 834, 130 L.Ed.2d 753 (1995).

B

Respondents assert that Prima Paint's rule of severability does not apply in state court. They
argue that Prima Paint interpreted only §§ 3 and 4—two of the FAA's procedural provisions,
which appear to apply by their terms only in federal court—but not § 2, the only provision that
we have applied in state court. This does not accurately describe Prima Paint. Although § 4, in
particular, had much to do with Prima Paint's understanding of the rule of severability, see 388
U.S., at 403—404, 87 S.Ct. 1801, this rule ultimately arises out of § 2, the FAA's substantive
command that arbitration agreements be treated like all other contracts. The rule of
severability establishes how this equal-footing guarantee for “a written [arbitration] provision”
is to be implemented. Respondents' *¥1210 reading of Prima Paint as establishing nothing
more than a federal-court rule of procedure also runs contrary to Southland's understanding of
that case. One of the bases for Southland's application of § 2 in state court was precisely Prima
Paint's “reli[ance] for [its] holding on Congress' broad power to fashion substantive rules under
the Commerce Clause.” 465 U.S., at 11, 104 S.Ct. 852; see also Prima Paint, supra, at 407, 87
S.Ct. 1801 (Black, J., dissenting) (“[t]he Court here holds that the [FAA], as a matter of federal
substantive law ...” (emphasis added)). Southland itself refused to “believe Congress intended
to limit the Arbitration Act to disputes subject only to federal-court jurisdiction.” 465 U.S., at
15, 104 S.Ct. 852.

5 Respondents point to the language of § 2, which renders “valid, irrevocable, and enforceable”
“a written provision in” or “an agreement in writing to submit to arbitration an existing
controversy arising out of” a “contract.” Since, respondents argue, the only arbitration
agreements to which § 2 applies are those involving a “contract,” and since an agreement void
ab initio under state law is not a “contract,” there is no “written provision” in or “controversy
arising out of” a “contract,” to which § 2 can apply. This argument echoes *448 Justice Black's
dissent in Prima Paint: “Sections 2 and 3 of the Act assume the existence of a valid contract.
They merely provide for enforcement where such a valid contract exists.” 388 U.S., at 412—-413,
87 S.Ct. 1801. We do not read “contract” so narrowly. The word appears four times in § 2. Its

19



last appearance is in the final clause, which allows a challenge to an arbitration provision “upon
such grounds as exist at law or in equity for the revocation of any contract.” (Emphasis added.)
There can be no doubt that “contract” as used this last time must include contracts that later
prove to be void. Otherwise, the grounds for revocation would be limited to those that
rendered a contract voidable—which would mean (implausibly) that an arbitration agreement
could be challenged as voidable but not as void. Because the sentence's final use of “contract”
so obviously includes putative contracts, we will not read the same word earlier in the same
sentence to have a more narrow meaning.3 We note that neither Prima Paint nor Southland
lends support to respondents' reading; as we have discussed, neither case turned on whether
the challenge at issue would render the contract voidable or void.

* %k 3k

It is true, as respondents assert, that the Prima Paint rule permits a court to enforce an
arbitration agreement in a contract that the arbitrator later finds to be void. But it is equally
true that respondents' approach permits a court to deny effect to an arbitration provision in a
contract that *449 the court later finds to be perfectly enforceable. Prima Paint resolved this
conundrum—and resolved it in favor of the separate enforceability of arbitration provisions.
We reaffirm today that, regardless of whether the challenge is brought in federal or state court,
a challenge to the validity of the contract as a whole, and not specifically to the arbitration
clause, must go to the arbitrator.

**1211 The judgment of the Florida Supreme Court is reversed, and the case is remanded for
further proceedings not inconsistent with this opinion.

It is so ordered.
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Chapter 4 Constitutional Law and US Commerce
Griswold v. Connecticut 381 U.S. 479 (U.S. Supreme Court 1965)

A nineteenth-century Connecticut law made the use, possession, or distribution of birth control
devices illegal. The law also prohibited anyone from giving information about such devices. The
executive director and medical director of a planned parenthood association were found guilty
of giving out such information to a married couple that wished to delay having children for a
few years. The directors were fined 5100 each.

They appealed throughout the Connecticut state court system, arguing that the state law
violated (infringed) a basic or fundamental right of privacy of a married couple: to live together
and have sex together without the restraining power of the state to tell them they may legally
have intercourse but not if they use condoms or other birth control devices. At each level (trial
court, court of appeals, and Connecticut Supreme Court), the Connecticut courts upheld the
constitutionality of the convictions.

Plurality Opinion by Justice William O. Douglass

We do not sit as a super legislature to determine the wisdom, need, and propriety of laws that
touch economic problems, business affairs, or social conditions. The [Connecticut] law,
however, operates directly on intimate relation of husband and wife and their physician’s role
in one aspect of that relation.

[Previous] cases suggest that specific guarantees in the Bill of Rights have penumbras, formed
by emanations from those guarantees that help give them life and substance....Various
guarantees create zones of privacy. The right of association contained in the penumbra of the
First Amendment is one....The Third Amendment in its prohibition against the quartering of
soldiers “in any house” in time of peace without the consent of the owner is another facet of
that privacy. The Fourth Amendment explicitly affirms the “right of the people to be secure in
their persons, houses,